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This Court has previously held that a judgment
entered in this case was not final and appealable under

(1)



Eule 54(b), F.R.C.P., and 28 U.S.C., sec. 1291, because

there had been no determination that there was no just

reason for delay and no direction for the entry of a

final judgment. Burkhart v. United States, 210 F. 2d

602 (C.A. 9, 1954). An amended judgment, containing

such determination and direction, has now been entered

(R. 159-163), and appellants Burkhart, et al., lessees,

have again appealed (R. 163). Irwin A. Falk and

Vuelta C. Falk, lessors, who filed no notice of appeal

from the first judgment, have also appealed (R. 164).

The district court proceedings since remand have been

included in a supplemental record as suggested in this

Court's prior opinion (210 F. 2d at p. 607).

The material facts are set out in the Government's

original brief at pages 3-7. Appellant lessees (Burk-

hart, et al.) have adopted their previously filed brief as

their brief on this appeal. Appellant lessors (the Falks)

have similarly adopted their original brief which they

filed as appellees in the prior appeal by the lessees. This

brief is filed by the Government to supplement and

bring up to date its original brief and to answer argu-

ments made by appellant Falks in their brief, which had

been filed subsequent to the filing of the Government's

original brief. The argument herein will be presented

under the same headings as in the Government's origi-

nal brief, with an additional point as to whether the

amended judgment is appealable by appellant Falks,

lessors.

ARGUMENT

The Separate Trial on the Issue of Appellant Lessees' Interest

in the Property Taken Was Not an Abuse of Discretion

In its prior opinion (210 F. 2d at p. 605) this Court

stated: "It was entirely proper for the court to order



a separate trial of the appellants' claim." Thus, it is

now the law of the case that the court below did not

abuse its discretion in ordering the separate trial. And
in any event, since appellant lessees (Burkhart, et al.)

have not included this point in their latest statement of

points on appeal (R. 170-171; cf. R. 52-53), the point

must be considered to have been abandoned and is no

longer before this Court.

Appellant lessors (the Falks) have likewise not in-

cluded this question in their statement of points on

aioj^eal (R. 164-165). In this connection, in their origi-

nal brief the Falks contended, as we understand it, that

their claim to compensation because of the alleged tak-

ing of these improvements could not be separated from

their claim to compensation for the land condemned

(Br. 5-7). We state in point VI hereof {infra, pp. 8-9)

the reasons why we believe that the question of the

Falks' right to compensation for the improvements was

properly the subject of a separate judgment, with the

result, of course, if we are correct, that such claim was

the proper subject of a separate trial.

II

The District Court Did Not Err in Permitting the United States

to Participate in the Separate Trial As to the Interest of Ap-

pellant Lessees

The Government will rest on the discussion in its

original brief (pp. 10-11) on this point.

HI
Under the Lease the Lessors Were to Receive the Entire Com-

pensation for the Real Property Taken, and Appellant

Lessees Had No Interest Therein

In our original brief (pp. 13-14) we made the point

that it w^as the provision in the lease for the payment of



all of the just compensation for the taking to the lessors

that was of paramount importance in the determination

of the lessees' interests in the matter. The recent case

of United States v. Advertising Checking Bureau, 204

F. 2d 770, 772-773 (C.A. 7, 1953), affords another ex-

ample of the importance of such a provision in deter-

mining the rights of a lessee when property is con-

demned. As this Court said in United States v.

Honolulu Plantation Co., 182 F. 2d 172, 177 (C.A. 9,

1950), certiorari denied, 340 U. S. 820, "The meaning

of the contracting parties was made clear by emphatic

words reserving all compensation in condemnation to

the fee owner."

IV

Inasmuch As the Improvements Were Personal Property and

Had Not Been Taken, Appellants (Lessors and Lessees)

Could Not Be Compensated Therefor in the Condemnation
Proceeding

If, as the court below held (R. 45-46), the service

station improvements remained personal property upon

condemnation, neither the lessors nor the lessees are

entitled to be compensated for such improvements in

this proceeding. This must be so since the Govern-

ment 's petition in condemnation encompassed only real

estate (R. 5-6). See Potomac Electric Power Co. v.

United States, 85 F. 2d 243, 247-248 (C.A. D.C., 1936),

certiorari denied, 299 U. S. 565. Points II and III of

the Falks' brief attempt to demonstrate error in this

holding. However, it is submitted that the court below

was correct.

In the lease the lessors agreed (paragraph 5; R. 79)

that at the expiration of the term the lessees should have

the right to remove from the premises the service sta-



tion structure and any other structure placed thereon

for the operation of their business, and the lessees

undertook (R. 83) to remove "the service station struc-

ture and all personal property owned by them." That

the term "personal property" includes trade fixtures

(such as pumps and tanks), as well as tools and ma-

chinery not affixed to the real estate (cf. Falks' Brief,

pp. 8-10, where a contrary contention is made), is well

illustrated by the paragraph of the lease immediately

preceding", providing that in event of breach of cove-

nants the lessors could take complete possession of the

premises including the service station structure "but

not including fixtures, equipment, merchandise and

other personal property of lessees." ^ The agreement

between the parties contemplated that, in the event of

termination by cancellation for breach, the lessors

would retain the service station structure and the lessees

w^ould have the right to remove all their trade fixtures

and other personal property, but that upon termination

by expiration the lessees would have the right and the

duty to remove all their property including the service

station structure and trade fixtures. Clearly, as between

lessors and lessees all the service station improvements

were to be considered as personal property of the lessees,

except that in the event of cancellation of the lease for

^ There is nothing to the contrary in the earlier paragraph of the

lease, upon which appellant lessors rely (Falks' Brief, pp. 8-9) , also

dealing with forfeiture for breach of covenants and the status of the

service station structure as part of the realty, and providing (R. 80)

:

"In this connection [i.e., for the purpose of enforcing the forfeiture!

,

it is agreed that said structure shall at all times be a part of the

realty subject to lessees' right to remove it from premises upon the

expiration of the term." Obviously, this provision concerned only

the disposition to be made of the building upon forfeiture and had
no effect upon the definition of "property" or "personal property".
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breach of covenant the service station structure alone

was to be considered as part of the realty.

It is true, as pointed out by appellants (Burkharts'

Brief, pp. 32-35; Falks' Brief, pp. 11-12), that ordi-

narily a condemnor can not take advantage of an agree-

ment between lessor and lessee that property affixed to

the real estate should be considered as personal prop-

erty and removable by the tenant at the end of his term.

United States v. Seagren, 50 F. 2d 333 (C.A. B.C.,

1931) ; SeaMle, ete. By. Co. v. Scheike, 3 Wash. 625, 29

Pac. 217 (1892). But this general rule is not applicable

here for two reasons.

In the first place, the lessees here have not only the

right but also the obligation to remove all the service

station improvements at the termination of their lease

(R. 83), and are consequently in no better position than

a mere licensee. Cf. SoutJiern California Fisherman's

Ass'n. V. United States, 174 F. 2d 739 (C.A. 9, 1949)

;

Messer v. United States, 157 F. 2d 793 (C.A. 5, 1946).'

But of even greater importance in determining the

rights of the parties to the lease against the condemnor

is their own condemnation clause. It is well settled that

the parties to a lease may contract as to their respective

rights upon condemnation and that the condemnor may
benefit from any contractual waiver of rights. United

States V. Petty Motor Co., 327 U. S. 372, 376 (1946)

;

United States v. 8286 Sq. Ft. of Space, etc., 61 F. Supp.

737, 742 (D. Md. 1945) ; State Highway Commission v.

Safeway Stores, 170 Kan. 413, 418, 226 P. 2d 850, 854

(1951), judgment vacated on other grounds 170 Kan.

545, 228 P. 2d 208 (1951). Thus, in the instant case the

^ Of course, there was no taking of the improvements here (R.

45-46) as there had been in the cited cases.



parties contracted that in the event of condemnation the

entire amount paid as compensation should go to the

lessors and that the lessees would "then be entitled to

remove all their property, including the service station

structure from the premises" (R. 81). Consequently,

neither the lessors nor the lessees are entitled to pay-

ment for the improvements. The basis for compensa-

tion in condemnation is not what the taker has gained

but rather that which the owner has lost. Olson v.

United States, 292 U. S. 246, 255 (1934) ; Southern Cali-

fornia Fisherman's Ass'n. v. United States, 174 F. 2d

739, 740 (C.A. 9, 1949). But here with respect to the

improvements neither the lessors nor the lessees have

lost anything to which they were entitled under their

contract. The lessees still have the right to remove their

improvements and the Government has in no way inter-

fered with such right (R. 45, 121-122, 134-135).' As for

the lessors, they contracted to receive all the compensa-

tion for the taking, but also agreed that the lessees

should have the right to remove all the improvements.

Surely, they can not expect to receive from the United

States payment for interests which were not taken and

which under their contract belonged to a third party.

Payment for the land without enhancement due to the

improvements is the complete satisfaction for which

they bargained. Neither party having suffered any loss,

the United States is not obligated to make compensation

for the improvements. For "the Constitution does not

require a disregard of the mode of ownership" and the

^ Of course, if tlie Government had interfered with the right of

removal, it would have been liable to the lessees for such interfer-

ence. Southern Colijornia Fisherman^s Ass'n. v. United States, 174

F. 2d 739 (C.A. 9, 1949) ; Messer v. United States, 157 F. 2d 793

(C.A. 5, 1946).
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Government can not be ''made to pay for a loss of theo-

retical creation, suffered by no one in fact." Boston

Chamber of Commerce v. Boston, 217 U. S. 189, 194, 195

(1910) ; Southern California Fisherman's Ass'n. v.

United States, 174 F. 2d 739, 740 (C.A. 9, 1949) ; cf.

United States v. Knickerbocker Printing Corp., 212

F. 2d 894 (C.A. 2, 1954).

V
The Court's Findings Are Supported by the Evidence

The Government will rest on the discussion in its

original brief (pp. 18-21) on this point.

VI

If the Judgment Is Final As to Appellant Lessees, It Is Also

Final As to Appellant Lessors

In its prior opinion in this case this Court stated

(Burkhart v. United States, 210 F. 2d 602, 605, foot-

note 4) :

* * * It is apparent that if this case is remanded,

and the court enters a similar judgment, after mak-

ing the determination and direction hereafter re-

ferred to, whether Falk can then appeal will pre-

sent a different question. Should that question

arise, it would be necessary to consider whether,

since only a portion of Falk's claim was disposed

of, the order as to him could possibly be made
appealable.

We are of the view that the judgment is appealable as

to the lessors, if it is appealable as to the lessees, as this

Court has already indicated it is.

The amended judgment (R. 160-163), as did the origi-

nal judgment (R. 47-49), provides that the lessors



(Falks) are entitled to receive the full corapensation

payable for the taking ; that the service station improve-

ments remained personal property ; that there has been

no taking of said personal property ; and that the lessees

(Burkhart, et al.) are entitled to no part of the just

compensation payable for the taking. Thus, the judg-

ment purports to settle between the lessors and the

lessees their respective claims to the ownership of the

improvements and their consequent right to payment of

just compensation. It is adverse to the lessors to the

extent that they have been found to be without any

interest in the improvements. Consequently, the fact

that the lessors have a claim in the proceedings to other

property should not destroy the finality of the judgment

as to the improvements. So viewed the case would seem

to be no different than would be the situation if appel-

lant Falks had owned two entirely separate tracts of

land. Such a conclusion would not do violence to any of

the interpretations of Rule 54(b) referred to by this

Court in its prior opinion. Cf . Town of Clarhsville, Va.

V. United States, 198 F. 2d 238, 240-241 (C.A. 4, 1952),

certiorari denied, 344 U. S. 927 ; United States v. 9 Acres

of Land, More or Less, in St. Mary Parish, 100 F. Supp.

378 (E.D. La. 1951), affirmed sub nom. Oyster Shell

Products Corp. v. United States, 197 F. 2d 1022 (C.A. 5,

1952), certiorari denied, 344 U. S. 885.
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CONCLUSION

For the reasons stated herein and in the Govern-

ment's original brief, it is submitted that the judgment

appealed from should be affirmed.

Respectfully submitted,

Perry W. Morton,

Assistant Attorney General.

Roger P. Marquis,

John C. Harrington,

Attorneys, Department of Justice,

Washington, D. C.

August, 1954.
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